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BRIEF OF RESPONDENTS. 


Preliminary Statement. 


The record in this case was made almost three years ago. 
ox. 1.,220.]| Exactly one month prior to the start of the 
hearing, on February 6, 1946, the C.1.O. had filed a 
Charge with the Board office for the Twenty-first Region 
in Los Angeles which referred back to a Board-conducted 
election on November 20, 1945 [R. I., 1]; determination 
of representatives pursuant thereto was dated November 


} 20, 1945. 


As stated in Petitioner's Brief on pages 4 and 5, 
O’Keefe and Merritt, the corporation, and Pioneer Elee- 


a 


tric, the partnership, had been operating since 1920 and 
1942 respectively, each with a substantial force of em- 
ployees, and each doing a business of approximately $2,- 
000,000 per annum [R. ITI, 1268], in contiguous por- 
tions of the same factory premises in Los Angeles. The 
election, as always, followed the filing of a representation 
petition with the Board, and it is apparent that, at some 
time prior to the election, someone had had to make a 
decision as to which employer to name in that petition. 


The Charge recites glibly that the election determined 
and the Board certified the C. I. O. as the representative 
of the production and maintenance employees of both the 
corporation and the partnership. [R. J, 1.] 


But at the time the Charge was written the prior de- 
cision above mentioned had predicated a far different re- 
sult. The difficulty so created was not alone for the 
C. I. O. in drawing the Charge. It carried over to th@ 
Board in drawing the Complaint and the Amended Coni- 
plaints, the findings in the Trial Examiner’s Intermediate 
Report, and the findings in the Decision and Order of the 
Board. In each of these the Board has attempted to main- 
tain the inevitable non sequitur which attempts are, in our 


view, conspicuous both for their ingenuity and their lack _ 


of success. 


The facts are in the record. Since the record as a whole © 


does not support either the Board’s findings nor State- 
ment of the Case in its Brief, we would like to run over 
them, using the same abbreviations as have been used by 
the Board. 


Though it is hard to deduce from anything filed any- 
where by the Board, the statement of the Charge referred 


-_ 


to above is wholly untrue. As to representation of the 
employees of the corporation and the copartnership: 


meee, TO mnever petitioned for it. [R. IT, 7509 


eo. lot 1. meveraconsented to.it. [R. ILL, 
mo/3.| 


3. The Board never gave notice of any such election. 
Pee itl, 1221.] 


4. The Board never procured any employee lists of 
oth firins, ([R. III, 1217, 1218.] 


5. The tally of ballots shows that no such election was 
ever held. [R. III, 1226. } 


6. The consent determination of representatives does 
not purport to effect any such result. [R. III, 1230.] 


7. The certification on conduct of election refers to no 
such election. [R. III, 1002.] 


iit; te face of theeobvious fact thatwbeth the C. I. O. 
and the Board avoided wholeheartedly and at all times the 
commission of any act or acts which might effect or tend 
in any way to effect a determination of bargaining repre- 
sentatives for the partnership, the Pioneer Electric Com- 
pany, we find the Board saying in the Complaint, Para- 
graph 8 [R. I, 7], that the election of November 20, 
1945, from which Pioneer Electric Co. and its employecs 
Eecere purposely excluded |R. I, 912, to R. TIL. 913 to 
947, inclusive—testimony of the C. I. O. leader, John 
Despol—after a recess he attempted to change this testi- 
mony to the effect that he had confused Pioneer [Electric 
with a trucking company Rk. I11, 948, ef sey.]. determined 
representatives tor the partnership, Pioneer Electric, 


—_4— 


The first amended charge [R. I, 22] repeats the state- 
ment that the election determined representatives for the 
partnership as well as the corporation. The Amended 
Complaint [R. I, 12] alleges in Paragraph 8 that the 
election determined representation for the corporation 
only, but in Paragraph 9 charges both the corporation and 
the partnership with refusal to bargain with the C. I. O.; 
elsewhere the Amended Complaint attacks the A. F. of L. 
contract as having been made when the A. F. of L. was not 
the duly designated exclusive bargaining agent of “‘re- 
spondents” employees. This contract was dated in Febru- 
ary, 1946. [R. I, 19.]. 


The Second Amended Complaint [R. I, 24] is dated 
February 20, 1946, but appears to have been filed March 
13, 1946, one week after the start of the hearing, which 
was on March 6, 1946. Its date is also one day before 
the date of filing of the First Amended Charge, February 
21, 1946. Like the first Amended Complaint, entitled and 
sometimes called herein ‘““Amended Complaint,” it charges 
that the election affected the corporation only, but that 


de 


‘respondents,’ meaning the corporation and the partner- 
ship, have refused to bargain with the C. I. O., and that 
“respondents” have coerced their employees and entered 
into the A. F. of L. contract when the A. F. of L. was nag 
the duly designated bargaining representative of “said 
employees.” This document, like the previous complaint, 
describes the proper bargaining unit as consisting ex- 
clusively of O’Keefe and Merritt employees, 1. c., employ- 


ees of the corporation only. 


The Trial Examiner, in his Intermediate Report, was 
faced with a record which showed that the partnership, 
from its inception in 1942, had been at all times conducted 


_ 


as a separate entity in all respects. ‘‘In all respects” means 
everything from Social Security accounts to Workmen’s 
Compensation insurance. [R. II, 1261-1265.] There was 
an entire absence of evidence from which the two respond- 
ents could be coupled as general and special employer with 
respect to the employees of either. The record did show a 
transfer of approximately 300 employees from the corpora- 
tion to the partnership about January 31, 1946. [R. I, 72.] 
The eligibility list for the election, composed entirely of 
employees of the corporation, numbered 341. [R. I, 75.] 
Confronted with this situation the Trial Examiner con- 
cludes that the corporation and partnership “are jointly 
employers of the employees here involved” and recom- 
mends that the C. I. O. shall receive the right to bargain 
for the partnership employees and that all of them, those 
coming to the partnership on January 31, 1946, and those 
who were employees before that time, shall be divested of 
Bheir contract with thevA. F. of L. 


In the Decision and Order of the Board |[R. I, 176] 
the majority does not find joint employment but “that there 
is a considerable community of interest between the two 
respondents.” “* * * the burden was upon the re- 
_ spondents to separate the two, viz., to show that the lease 
and transfer would in any event have taken place absent 

the illegal motivation.”” [R. I, 180.] 


The minority opinion noted the following significant 
facts: 1. That as early as 1944 the C. I. O. was debat- 
ing whether to include the partnership in the unit. 2. 
That in their 1945 petition the C. I. O. sought a unit of 
corporation employees only. 3. That the election was 
held in a reconversion period which returned production 
to the article already under pre-war boycott by the A. F. 


_ 


of L. 4. “It is conceded that one of the reasons for 
the transfer was that under O. P. A. regulations the part- 
nership respondent could obtain higher prices for its 
products because it was a new producer in the field.” [R. 


I, 186, 187.] 


In view of our contention, made heretofore to the Board, 
that the uncorroborated evidence of Charles Spallino is 
insufficient as substantial support of a finding, we desire 
to examine petitioner’s account of his first meeting with 
Daniel O’Keefe. (Petitioners Brief, 7.) Petitioners 
states that on this occasion Charles Spallino and Lovasco 
“were in the office of Daniel O'Keefe, president of the 
corporation.” Quite true, and they were there at Charles 
Spallino’s instance. [Testimony of Lovasco, R. IV, 1535.] 
According to Charles Spallino, Daniel O’Keefe said that 
in the event he had to make a choice he would favor the 
A. F. of L. and directed them to Cecil Collins, attorney 
for the corporation. But according to Lovasco, who was 
there, Daniel O’Keefe never mentioned Collins’ name [R. 
IV, 1537], and told them to keep their noses clean. 


Next in order, Petitioner's Brief has the two men in 
Cecil Collins’ office a few days later. Charles Spallino 
testified to this meeting as set forth in Petitioner’s Brief, 
page 8, but according to Lovasco, nothing occurred ex- 
cept that Collins refused to help Charles Spallino write a 
speech. [R. IV, 1538-1542. ] 


Next, Petitioner’s Brief tells of Charles Spallino meet- 
ing Roberts of the Stove Mounters, A. F. of L. and trans- 
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acting business concerning signature cards. Their activi- 
ties have one significance in view of Charles Spallino’s 
testimony that Cecil Collins knew about them, but quite 
another in connection with Lovasco’s testimony that they 
were unknown to management of either the corporation or 
the partnership. [R. IV, 1542.] 


There is sufficient evidence that Charles Spallino was a 
C. I. O. agent, both at the time he was pretending to or- 
panize for the A. F. of L. and at the time he testified in 


the hearing of this case. 


“Like I said before, in the past we fought labor 
unions of all kinds. We didn’t have to have any 
unions. ‘Then came the decision on having the labor 
union. We decided which one we wanted. I got the 
one I wanted, and I am sticking by it.” [R. ITI, 1260, 
testimony of Charles Lovasco. | 


At the time of these pretended A. F. of L. activities 
with alleged connivance of management, Charles Spallino 


was passing out C. I. O. literature in the toilets. [R. ITI, 
| 1252-1260. ] 


There is evidence that Charles Spallino was connected 


mith the C. I. O. at the time of their original organizing 
drive in 1944. [R. II, 596.] 


His own testimony characterizes him as a hypocrite: 
“O> (By Mr. Collins): ~Mr. Spallino, were you 
at any time in good faith working for the A. I*. of L.? 


(Objections overruled.) 
f.. et in geod faith, no.” [R. II, 604.] 


= = 


Returning to Petitioner’s Brief: In connection with 
these alleged organizing activities of Charles Spallino 
which he says were not in good faith, petitioner recites 
that he made a demand for an increase in salary. He was 
visiting various departments during working hours, and 
the record shows that this was required as the Christmas 
season approached in connection with his regular duties 
as president of the social Five and Over Club. [R. II, 
575.] In this connection Petitioner’s Brief, page 11, cites 
the following significant quotation, ascribed to Cecil Col- 
lins: “If you want to better yourself, you are working 
with * * * (the plant superintendent) there, he could 
easily give you a nickel or a ten-cent raise.” [R. I, 490.] 
Why this ponderous attempt by deletion to leave the im- 
pression that Cecil Collins was talking about a managerial 
bribe instead of a mere brotherly favor? The name de- 


leted is that of Joe Spallino, the witness’ brother. 


Next, Petitioner’s Brief has Charles Spallino and 
Lovasco going to Daniel O’Keefe and submitting “to him 
for approval a pro A. F. of L. document evidently ins 
spired by Collins.” This is the document which Lovasco 
testified Collins had refused to inspire, and the author- 
ship of which he ascribed to himself and Charles Spallino. 
When the speech was taken to Daniel O’Keefe, one thing 
is clear from all accounts—he promptly threw it in the © 
waste basket. [R. IV, 1538.] 


Next come the speeches. As to the content of these © 


there is no question, and all of them, the three by Daniel - 
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O’Keefe and the one by Cecil Collins, are in the record. 
They are distorted in Petitioner’s Brief. 


As to the speeches before the Five and Over Club on or 
near the day of the election there is no evidence they were 
inspired by either management, either union, nor that 
those attending were paid for their time by anyone. 
Charles Spallino merely testified no deduction was made in 
his own pay, which is not surprising since it is clear from 
the record that he generally pursued all his duties as presi- 
dent without deduction for the time spent. Certainly a 
part, and perhaps all, of the corporation’s employees were 
off work at the time of the meeting. No mention is made 
in the record of the partnership employees. [R. IH, 510, 
Bll, 512.) 


As to the bargaining relations between the corporation 
| and the C. I. O. after the election, Despol, thesG@rel. O. 
| leader, admitted his error in excluding the partnership 
| from the election [R. IV, 1544, 1545] threatened Lovasco 
with dire consequences. [R. IV, 1543.] It was only about 
| a month before the transfer and lease between the cor- 
| poration and the partnership, and there were several 
meetings during this period, necessarily inconclusive, and 
; after the transfer Despol would not continue unless the 
corporation bargained for the partnership employces. 


me. IV, 1558 et seg. | 


—io 
ARGUMENT. 


It is the position of respondents that no substantial 
evidence of unfair labor practices is in the record aside 
from the speeches. That these speeches do not violate 
the Act. That the order with modification as requested 
by the Board is not justified in view of the position of the 
C. I. O. on compliance, and that its entry would merely 
permit the C. I. O. to bargain with the Court re com- 
pliance. That there is no foundation for entry of an order 
against Pioneer Electric and no due process as to certain 


of its partners. 


ile 
NO JURISDICTION WAS ACQUIRED BY THE BOARD AS TO 
CERTAIN RESPONDENTS. 


JL, 

PIONEER ELECTRIC WAS AT ALL TIMES A SEPAR= aS 
ENTITY NOT AFFECTED BY ANY DETERMINATION OF REBa 
RESENTATIVES AND NO ORDER SHOULD BE MADE AGAINST 
MS ORSITS CONTRACT. 


1HOL. 
THE ONLY PROPER RESPONDENT EMPLOYER WAS NOT 
GUILTY OF UNFAIR LABOR PRACTICE. 


1 
SECTION 9(H) OF THE ACT, AS AMENDED (29 U.S. Clem 
SECTION 159(H)), IS CONSTITUTIONAL. 


Vv. 
IF ANY PORTION OF THE ORDER BE ENFORCEABLE, THE 
BOARD’S REQUESTED MODIFICATION THEREOF IS TOO LIM- 
ITED IN SCOPE. 


=i 


POINT I. 


No Jurisdiction Was Acquired by the Board as to 
Certain Respondents. 


Clearly, an order of the Board, to be valid and enforce- 
able, directing an individual to do or not to do certain 
acts, must be based on jurisdiction over the person of such 
individual. To enforce such an order as to such an indi- 
vidual would contravene and be contrary to the due process 
of law clause of the Fifth Amendment of the United 
States Constitution in the absence of acquisition by the 
Board of personal jurisdictional over that indivdual.* Peti- 
tioner makes no contrary contention but does contend that 
personal jurisdiction was had as to each respondent and 
therefore that the order validly may be enforced against 
each. In support of this contention, the Board argues 
that jurisdiction was had over the person of each indi- 
vidual both by service in accordance with Section 11(4) 
omine act (29 U.S. C. A. Sec. 164) eand by general 
appearance entered on behalf of each. (N. L.R. B. Brief, 
pp. 88-92.) The arguments made are submitted to be 


without support. 


The Act provides for several methods of service among 
which is service by registered mail. The latter was the 


method attempted by the Board. In the absence of gen- 
eral appearance, proof of service by this means requires 


*No contention is made by respondents that jurisdiction was not 
had over the corporation and over the partnership. The order, 
however, purports to run against each partner as an individual 
though certain were never properly served with requisite notice. 
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affidavit by the individual making the service and a return 
post office receipt. This dual requirement obviously 1s for 
the purpose of showing actual receipt by the named indi- 
vidual of the required notice, etc., so as to acquire per- 
sonal jurisdiction and afford that individual an opportunity 
to be heard and to defend. Otherwise due process of law 
is not had and fundamental constitutional requirements 
are violated. (Powell v. Alabama, 287 U. S. 45, 68.) 


Signature upon the return receipt by the very individual 
involved probably suffices to establish actual receipt by that 
individual of the requisite process to acquire jurisdiction 
and respondents here make no claim to the contrary. How- 
ever, as admitted by the Board (p. 89), certain of the re- 
turn receipts here were signed, not by the individuals in- 
volved, but by some third person. Though the Board 
characterizes the actual signer in such case as the “agent” 
of the individual intended to be served, there was and is 
nothing to substantiate this assertion. May personal jur- 


isdiction be acquired in this unreliable way? 


For example, in the case of respondent Jenks, she had 
moved to Hawaii where she was working at the time 
process was delivered by mail and signed for in Los An- 
geles, California. The return post office receipt was 
signed, not by her, but by some third person. She was 
not served with nor did she receive any notice personally. 
Surely, Congress did not intend that a return receipt, 
signed by a third person and not by the party, would estab- 


lish and support personal jurisdiction over the party. The 
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fundamental right to notice with opportunity to appear and 
defend before any determination of the party’s valuable 
rights and privileges cannot thus be taken away without 
constituting a denial of due process of law. The indi- 
vidual respondents, such as respondent Jenks, who were 
not served in conformity with requirements of due process 
of law, cannot be said to be bound by the Board’s order 
here petitioned to be enforced. As to such respondents, 


the order is a nullity. 


The Board contends that any defect in service was cured 
by general appearance. On the opening day a week’s con- 
tinuance was ordered of the hearing, no testimony being 
taken. At that time, the Trial Examiner asked all coun- 
sel to state orally the appearances for his benefit. At 
the same session, Mr. Collins informed the Examiner that 
the continuance would enable him to contact the individuals 
(“clients”) ‘‘and see whether I represent them and find 
out who I represent” [R. I., p. 272], having previously in- 
formed the Examiner that some had not yet been served. 
[R. L, p. 254.] Certainly, these oral statements cannot 
be said to constitute any general appearance by those in- 
dividuals who had not been served and who had not even 
had opportunity to converse or confer or even contact 
counsel. A week later, at the outset of the day to which 
continuance had been had, Mr. Collins informed the Ex- 
aminer that he had been unable to communicate with re- 
spondent Jenks and with other respondents, that he did not 


know which ones had been served, and that he was not 
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purporting to appear for or represent any respondent who 
had not been served but only such as had been served. 
isee R. 15 spp: 286-290" | 


The Board also refers to the written answer filed as 
constituting a general appearance by the corporation, part- 
nership and each individual partner. This pleading is en- 
titled “Answer of Respondents’ and commences with 
“Comes now the respondents in the above-entitled matter, 
and, for answer to the complaint, first amended complaint 
and second amended complaint on file herein, admit, deny 
andvallege as follows” [R. I., p. 38.] ~ Wheresthere wae 
several defendants, a pleading filed for “defendants” gen- 
erally, without naming them, constitutes an appearance 
only for those who have been served with process and does 
not constitute an appearance for defendants not so served. 
(Swafford v. Howard, 20 Ky. L. 43; Crump v. Bennett, 
2 Litt. (Ky.) 209; Mullis v. Reeger, 169° Mov 5215 
Dougherty v. Shown, 1 Helsk. (Tenn.) 302; Wilhams v. 
Neth, 4 Dak. 360; Correl v. Grieder, 245 Ill. 378; Phelps 
v. Brewer, 9 Cush. (Mass.) 390; Heavrin v. Lack Mal- 
leable Iron Co., 153 Ky. 329; Merced County v. Hicks, 
67 Cal. 108. Cf. Thompson v. Cook, 20 Cal. 2d 564.) 


The order of the Board is invalid and cannot be en- 
forced as to those respondents, such as respondent Jenks, 


over whose person no jurisdiction was secured. 


a 


Tile 


Pioneer Electric Was at All Times a Separate Entity 
Not Affected by Any Determination of Repre- 
sentatives and No Order Should Be Made Against 
It or Its Contract. 


The petitioners, in their brief, have relied upon a num- 
ber of cases based upon factual situations unlike the one 
in the present case. The partnership respondent was a 
bona fide firm, in existence since 1942. It engaged in the 
manufacture of war materials, as a sub-contractor, during 
World War II, had its own employees, and was a distinct, 
separate legal entity from the corporation. Nowhere does 
the record show it was an organization formed as a sub- 
terfuge by the corporation for the purpose of refusing to 
negotiate with the C. I. O. 


The petitioners have relied upon cases in which corpora- 
tions have made changes and/or mergers “in name only.” 
But here the record shows the contract between the cor- 
poration and the partnership had been in contemplation 
between the contracting parties long before the consent 
election and no “in name only” subterfuge was engaged in. 


Where the two organizations are actually separate en- 
tities, that the courts will require conclusive proof of actual 
fraud before reaching the conclusion urged by the peti- 
tioners herein is shown by the language of the Circuit 
Court of Appeals in NV. L. Rk. B.v. Timken Silent Automa- 
tic Co., 114 F. 2d 449, where the court says: 

“The motion by the Timken-Detroit Axle Company 
rests on wholly different grounds. Although the 
original respondent was its wholly owned subsidiary, 
there is no showing here made which gives sufficient 
ground for disregarding the separate corporate 
existence of the two. No control by the parent may 
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be said to have wronged or defrauded anyone with 
whom these proceedings are concerned and without 
proof of that sort of dominance the parent stock- 
holder is not to be treated as one with the subsidiary 
corporation. (Citing cases.) Nor does an agreement 
to assume and discharge the obligations of the sub- 
sidiary operate as a merger of the two. Whatever 
rights and obligations may arise from that fall short 
of making the two corporations one entity in law and 
that alone 1s of present tnportance.” (Emphasis 
added. ) | 


In the cases cited by the petitioners, including DeBar- 
deleben vw. N. L. R. B., 135 F. 2d 13; N. Loe Bou. ia 
wood Retinning Co., Inc., 104 F. 2d 302; No LR. Biggs 
Blair Quarries, Inc., 152 F. 21:25; N. 2. Baeoeeiaee 
Clay Products Co., 134 F. 2d 342; Southport Petroleum 
Co.u. N..L. R. B., 315 U. S. 100, and Giherseiigkems ee 
in no instance a merger with a bona fide, pre-existing 
organization. In no instance do the facts of these cases 
coincide or even approach the situation of this case, where 
the partnership has a valid. closed shop contract in effect 
prior to the transfer of employees from the corporation. 


In N. L. R. B. v. Blair (supra), cited by petitioners, 
Blair (who took over the Granite Co.), operated with the 
same personnel, and “assumed the operation without 
change of personnel or in manner of doing business.” This 
situation must be clearly distinguished from the case 
herein where the partnership operated with its own per- 
sonnel and union contract prior to the transfer. 


In NV. L. R. B. v. Long Lake Lumber Co., ct al., Woe 
F. 2d 363, the “separate entities’ were a lumber company 
and one Robinson, who had a contract with the company 
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to log standing timber owned by the company, said con- 
tract terminable on thirty days’ notice. 


The above cases fail to disprove the contention of the 
respondents herein; that the partnership, as a valid and 
separate entity, which prior to any of these proceedings 
had its own employees, working under a contract with the 
A. I. of L. unions herein, entered into prior to the transfer 
of employees, is not to be bound by any ruling concerning 
the corporation, a distinct and independent organization. 


POINT III. 


The Only Proper Respondent Employer Was Not 
Guilty of Unfair Labor Practice. 


Elsewhere in this brief it is shown that O’Keefe and 
Merritt Manufacturing Company, a corporation, was the 
employer as to whose employees the election for exclusive 
representative was had and that neither the partnership, 
Pioneer Electric Company, nor the individual partners of 
the latter as employers or otherwise had any connection 
therewith and that the choosing of an exclusive bargain- 
ing representative, for the employees of the partnership, 
was never requested nor involved in any election. It is 
shown that the Board’s Order improperly and without 
right seeks to direct the partnership and individual part- 
ners thereof to cease and desist from certain acts and to 
take other affirmative actions upon the basis and assump- 
tion that the election held by the employees of the corpo- 
ration, O’Keefe and Merritt Manufacturing Company, is 
to be binding and effective against the separate entity, 
Pioneer Electric Company, a copartnership, and its indi- 
vidual partners as such. It is shown that the Board’s 
Order properly may bind and affect only the corporation, 
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its officers and agents. The question thus arises whether 
the evidence establishes any unfair labor practice by this 
respondent corporation, its officers or agents. 


What constitutes unfair labor practice for an employer? 
Section 8 of the Act (29 U. S. C. A., §158), both before 
and after amendment, contains five subdivisions defining 
this matter. It is provided: 


“Tt shall be an unfair labor practice for an em- 
ployer— 

“(1) To interfere with, restrain, or coerce ems 
ployees in the exercise of the rights guaranteed in 
section 157 of this title. 

“(2) To dominate or interfere with the formation 
or administration of any labor organization or con- 
tribute financial or other support to it: Provided, That 
subject to rules and regulations made and published 
by the Board pursuant to section 156 of this title, an 
employer shall not be prohibited from permitting em- 
ployees to confer with him during working hours 
without loss of time or pay. 

“(3) By discrimination in regard to hire or tenure 
of employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
labor organization: Provided (proviso not here im- 
portant). 

“(4) To discharge or otherwise discriminate 
against an employee because he has filed charges or 
given testimony under sections 151-166 of this title. 

“(5) To refuse to bargain collectively with the 
representatives of his employees, subject to the pro- 
visions of section 159(a) of this title.” 


These, then, constitute those matters which, if violated 
by the employer, would be unfair labor practice. 


Mr. O’Keefe, president of respondent corporation, de- 
livered a speech to the employees of the corporation prior 
to the election. In its brief, the Board has quoted portions 
of this speech and summarized other portions as establish- 
ing unfair labor practice by respondent corporation. The 
entire speech appears in Volume III of the Record at 
pages 1087 through 1094. It is filled with statements 
demonstrating lack of any unfair labor practice. Mr. 
O’Keefe stated: 


“T realize that selecting a union to bargain for you 
is your own affair and for this reason, I have not 
interfered with the activities of the different groups 
who have been active in organizing for the different 
unions. However, some of the old timers around here 
asked me to express my views, inasmuch as they 
thought I had an opportunity to evaluate the different 
unions and pass this information along to the men. 
I suppose that some of you will feel that I am butting 
in but, after all, I am expressing my opinion and 
when it comes to voting, the ballot is secret—you can 
suit yourselves. 


“First of all, I can say that I still think all unions 
are bad—the A. F. of L. as evidenced by the trouble 
they caused in the moving picture strike—the C. I. O. 
for the many disturbances they have created in the 
short period of time they have been in existence, and 
while there are probably some good men connected 
with both unions, nevertheless I think a lot of them 
want to make a living without doing any work them- 
selves. But that is not the issue now. The question 
for you to decide is which of the two, let’s say evils, 
is the lesser or will there be more benefits from one 
than from the other,” 


fhe. 


Mr. O’Keefe then compared the promises which each 
union had made to the employees during their compaigns, 
and continued : 


“. soe As you know, the A. F. Giel. triediiga 
organize us a long time ago. We opposed it then on 
the grounds that they did more harm than good. I 
am not sure today whether or not that is still true, 
for the reason that I do not know how much trouble 
they will cause us. However, if they allow you to 
have your own local and you select the right men to 
head that local, I believe you can keep some of those 
who might be inclined to cause trouble from rocking 
the boat and get along harmoniously without work 
stoppages, which are a bugbear as well as a loss to 
management and employees.” 


Mr. O’Keefe then commented that the company had 
never been able to do much business in the northern part 
of the state because the men who connect stoves in that 
territory belonged to A. F. of L. and stated that “Another 
reason that I would be partial to the A. F. of L., 1f I were 
an employee voting, is the fact that we are so closely 
identified with the building trades,’ predominantly A. F. 
of L. His speech concluded with the following: 


“Now on the ballot there are three places to vote— 
one for the C. I. O., one for the A. F. of Ly and Gis 
for neither. I can just imagine that there arewa 
number of you who would be very glad to vote for 
neither, but I want to ask you as a favor to pass this 
up and vote for one or the other. The fact that you 
vote for one or the other does not mean that you 
will have to join that particular union or any union, 
but it does mean that you are going to have one or 
the other in here to bargain for you if you wish to 
join. And as you know, nobody is going to know 
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how you vote—we will get along as best we can with 
whomever you select to represent you, as I believe 
you will always use good judgment in selecting your 
representatives. Therefore, again I urge you to be 
sure and vote.” 


A reading of the entire speech [R. III pp. 1087-1094] 
shows there was no unfair labor practice thereby com- 
mitted. It was an exercise of Mr. O’Keefe’s right to 
freedom of speech. In Big Lake Oil Co. v. N. L. R. B., 
146 F. 2d 967, the employer posted a letter to its em- 
ployees, prior to an election, quite similar in content to 
Mr. O’Keefe’s speech. The Board contended that this 


was an unfair labor practice. The Court held: 


“We do not agree with the Board that the letter 
written by petitioner's vice president and general 
manager to its various employees was coercive. We 
think the letter was informative rather than coercive, 
and contained statements that the employer has a 
right to make. As said by this court in Jacksonville 
Paper Company v. National Labor Relations Board, 
be@ir., 137 &. 2d 148, 152: 


“<«The Act does not take away the employer’s right 
to freedom of speech. The constitutional right of 
freedom of speech can not be so abridged as to pre- 
clude an employer from expressing his views on 
labor policy or problems so long as such utterances 
do not, by reason of other circumstances, have a 
coercive effect on employees.’ ” 


The Board's cease and desist order was enforced, how- 
ever, because of other activities of the employer which 


constituted unfair labor practice. 


PP 


In N. L. ROBow JoL. Brandeis & Sows, 45°F) 2d 335@ 
is found: 

“It is the contention of the petitioner that not- 
withstanding the constitutional guaranty of the right 
of free speech preserved by the First Amendment to 
the Constitution, respondent as an employer ‘had the 
affirmative duty of maintaining a complete and un- 
questioned neutrality. While the teaching of some 
of the earlier decisions appears to sustain the conten- 
tion that an employer must be neutral in his attitude 
in all labor matters and must refrain from expressing 
his opinion, we think the case of National Labor 
Relations Board v. Virginia Electric & Power Co., 
314 U. S. 469, . . . marks a definite departure 
from that view, and the trend of judicial decision 
since the Virginia Power Company case supports the 
view that an employer may disseminate facts within 
the area of dispute, may even express his opinion on 
the merits of the controversy even though it involves 
labor organization, may indicate a preference for 
individual dealings with employees, may state his 
policy with reference to labor matters, and may ex- 
press hostility to a union or its representatives. (Cit- 
ing many cases.) This right of free speech guaran- 
teed by the constitutional amendment extends to labor 
matters and the dissemination of facts. (Citing case.) 
It is only the use of the right free speech in labor 
matters under such circumstances and conditions as 
to coerce the will of employees that is forbidden. 
(Citing cases. )” 

The petition for enforcement was denied. 
In N. L. R. B. v. American Tube Bending Co., 134 F. 
2d 993, the Court also refused enforcement of the Board’s 


Order. In the very recent case of N. L. R. B. v. Emad 
Co-operative Creamery Ass'n, 169 F. 2d 986, the respond- 


=a 


ent employer posted a notice prohibiting any union dis- 
cussions or activities whatsoever while on duty. The 
notice went on to state “we want our employees to know 
that it is not necessary to belong to any union to work for 
this Association, neither is it necessary to refuse to belong 
to a union to work for this Association. This is a ques- 
tion for each employee to decide for himself without pres- 
sure or prejudice from the union or the employer.’ The 
Board declared this to be an unfair labor practice and 
sought enforcement of its Order by the Court. In refus- 
ing to grant enforcement, the Court held concerning the 
notice: 


6c 


We can find nothing either overtly or 
covertly inimical in this statement. Cf. N. L. R. B. 
v. Virginia Electric & Power Co., 314 U. S. 469 

wbocine Aumplane Gouyv. N. Lok. B, 10 Cir., 
140 F 2d 423: Ne L. B..B.. v.. American ithe Bend- 
TG CO itil S41. 2 993, 


“The course of conduct of the respondent’s super- 
visory employees relied upon by the Board to support 
enforcement, consists of statements by them to em- 
ployees during the union’s campaign to organize the 
plant. The statements were made to various em- 
ployees at their homes, on the street, and wherever 
they happened to meet. They were undoubtedly cal- 
culated to persuade the employees not to join the 
union. Thus, they were told that they would derive 
no benefit from joining a union; that the wages they 
were being paid were higher than the wages paid in 
similar plants; and that if the employees were union- 
ized they might have to take a reduction in salary; 
that if they joined the union and failed to pay their 
dues they would be discharged, and other ‘disadvan- 
tages’ of union membership were pointed out. But, 
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there is no evidence of any direct or subtle threats 
of coercion. No one was led to believe that member- 
ship in the union would affect his employment in any 
way, and there is no evidence whatsoever that mem- 
bership in the union or membership activities preju- 
diced any employee. 


“The Act proscribes interference, restraint and 
coercion—it does not proscibe ‘free trade of ideas.’ 
N. L. R. B. v. Virginia Electric & Power Co., supra; 
Thomas v. Collins, 323 U.S. 516, . . | Whe Boama 
has a wide latitude in appraising facts and drawing 
inferences therefrom. It has the primary responsi- 
bility for the administration of the Act and to that 
end, the right and duty to determine when facts con- 
stitute unfair labor practices. But we, along with 
the Board, have the duty to balance the employer’s 
inalienable right of free speech and expression against 
the right of the employees to freedom of self-organi- 
zation. See N. L. R. B. v. Continental Oil Co., 10 
Cir., 159 F. 2d 326. In that process, we have said 
that so long as persuasion does not amount to coer- 
cion, it is within the guaranty, but that when words 
of persuasion are uttered by one who holds the power 
of coercion, it is often difficult to attain the delicate 
balance between the two. N. L. R. B. v. Continental 
Oil Co., supra. If, however, an employer has the 
right not only to inform but to persuade to action, 
see Thomas v. Collins, supra, he surely may tell an 
employee that, in his judgment, it would not be bene- 
ficial for him to join a union if he also makes it plain 
that such employee has a free choice without fear of 
reprisal. 

“Judged by this test. we are convinced that the 
statements relied upon by the Board are wholly in- 
sufficient to warrant enforcement.” 


ii 
The pre-election speech of Mr. O’Keefe under the de- 


cisions cannot, it is submitted, be characterized as an unfair 
labor practice. The Board states that respondent cor- 
poration donated the services of two rank and file em- 
ployees who proselytized for the A. F. of L. Even the 
statement of facts, somewhat distorted in favor of the 
Order, contained in the Board’s Brief, states that when 
the “rank and file’ employee approached an employee he 
would tell the latter that they had to join a union, the 
A. F. of L., “that is that the Company wanted the A. F. 
of L., but at election time they could vote the way they 
wanted.” (Board’s Br. p. 9.) The activities and state- 
ments made by the supervisory employees in the Enid Co- 
operative Creamery Assn case, supra, were far stronger 
than those here involved. And, as in that case, there here 
has been no showing that the acts were coercive or con- 
tained any threat of force or reprisal or promise of bene- 
fit. This being so, the Board cannot successfully uphold 
its Order upon the premise that the pre-election speech 
or other activities amounted to an unfair labor practice. 
And, while not conclusive, it may be pointed out that the 
employees actually voted for the C. I. O. and not A. F. of 
L. according to the certification of the Board. 


The Board next characterizes a speech, made by Mr. 
O'Keefe a week after the election, as an unfair labor prac- 
mee. This speech appears in full in Volume III of the 
Transcript at pages 1095 through 1105. The Board’s 
Brief deals most unfairly with the spirit and content of 


this speech. The specch is lengthy and should be read in 
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its entirety. It was made after the election and hence 
could have had no effect thereon. It was merely a state- 
ment of what the employer could now expect in the way 
of business dealings under the choice made by the em- 
ployees and the problems which the result had raised. 
There was no threat of coercion or reprisal or promise of 
any benefit. There was an expression of disappointment. 
But nothing therein, it is submitted, may be characterized 


as an unfair labor practice. 


The Board asserts that respondent corporation, through 
Mr. Collins, its attorney and labor relations adviser, failed 
to bargain in good faith with the chosen union after its 
certification. The facts stated by the Board in its brief 
are that five bargaining conferences were held (approxi- 
mately one a week for five weeks) but that Collins en- 
deavored to evade bargaining. The Board states that 
throughout the negotiations the union sought a “union 
shop” contract but that Collins was willing to consider 
only maintenance of membership and check-off provisions. 
It is clear that the parties were unable to reach a basis 
and that such is the prime reason for failure to reach am 
agreement. The Board intimates that the respondent cor- 
poration secretly was negotiating with the separate en- 
tity, the partnership (concerning which the CIO had 
failed and refused to include in the election), for a trans- 
fer to the latter of its manufacturing facilities. There 
was no secret concerning this proposed transfer, the union 
representative being informed that the transaction was 


pending at the third conference if he was not aware there- 
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of prior to that time. This transfer was not a spur of 
the moment transaction but was a bona fide transaction 
between separate entities as elsewhere shown in this brief. 
It was not for the purpose of evading or negating the 
certified union as the bargaining unit for the employees of 


the respondent corporation. 


The respondent corporation has been and still is willing 
to bargain with the CIO regarding the corporation’s em- 
ployees. However, the CIO refuses to bargain for such 
employees unless the employees of the separate entity, the 
partnership, are included. It is submitted that, in the 
absence of an election by and proper certification of the 
CIO for the partnership’s employees it manifestly is im- 
proper for the union to insist upon exclusive representa- 
tion for such employees. The respondent corporation 
could not, if it desired, bargain with those who are not 
its employees. 


Finally, the Board refers to a speech made by Mr. Col- 
lins, a few days after Mr. O’Keefe’s second speech, and to 
a third one made by Mr. O’Keefe. The former appears in 
Volume III of the Transcript at pages 1115 through 1117 
while Mr. O’Keefe’s appears in the same volume at pages 
1106 through 1109. It is submitted that neither contains 
anything which may be characterized as an unfair labor 
Mietice as defined im the Act. 4 See, for example, N.L. 
R. B. v. Crompton-Highland Mills, Inc., 167 F. 2d 662, 
quoted and followed in N. L. R. B. v. Penokee Veneer Co., 
168 F. 2d 868.) 


It respectfully is submitted that the Order of the Board 
cannot be supported for the reason that no unfair labor 


practice was proven against respondent corporation. 


92. 


POINT IV. 


Section 9(h) of the Act, as Amended (29 U.S.C. A,, 
§159(h)), Is Constitutional. 


The “Brief for Intervenors’—United Steelworkers of 
America, Stove Division, Local 1981, CIO, and Philip 
Murray, Individually and as President of the United 
Steelworkers of America, CIO—is confined to a lengthy 
and repetitious discussion contending that the statute 
(Section 9(h) of the Act, as amended (29 US) Com 
§159(h)), is unconstitutional. Due to the extremely 
short time between the receipt of Intervenors’ Brief by 
respondents’ counsel and the due date, as extended, of the 
instant brief, it has been impossible to read and study 
each of the numerous citations made by intervenors or to 
fully digest or to give thorough consideration to each of 
the many arguments advanced in Intervenors’ Brief. 


Intervenors apparently contend that Section 9(h) is 
presumed to be unconstitutional for they argue (pp. 68 
et seg.) that “The burden of establishing that Section 
9(h) is constitutional is upon the Board.” However, it 
is settled beyond cavil that a statute, enacted by the Legis- 
lative branch of the Government, is presumed to be con- 
stitutional, all doubts must be resolved in favor of up- 
holding the statute and in favor of its constitutionality, 
and no statute will be declared unconstitutional unless and 
until the one attacking its constitutionality clearly estab- 
lishes that it contravenes some constitutional provision. 
(11 Am. Jur., §§128 et seq., pp. 776 et seq.; Carmichael 
v. Southern Coal & Coke Co., 301 U. S. 495, 509-510; 
Helvering v. Davis, 301 U.S. 619, 640-641.) 


Counsel for intervenors, Messrs. Goldberg and Donner, 
appeared as counsel for certain petitioners in the case of 
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Tulomd Steel Co. v. N. L. R. B., C. C. A. 7th, decided 
September 23, 1948 (cases numbered 9612 and 9634), 
170 F. 2d 247, 263-267. (On November 24, 1948, 
certiorari was applied for by the union—United Steel- 
workers of America v. N. L. R. B.; and on November 26, 
1948, certiorari was applied for by Inland Steel Company 
—mland Steel ‘Co.v."N. L..R. 7B.) Many, if not all, of 
intervenors’ contentions here made were likewise advanced 
in the Jnland Steel Company case wherein the Circuit 
Court of Appeal upheld the constitutionality of Section 
9(h). The majority opinion upon the constitutionality of 
Section 9(h) was written by Kerner, C. J., and concurred 
in by Minton, C. J. In upholding the statute it was held: 


“The Union’s principal contention is that the con- 
dition imposed by the Board’s order and the Congres- 
sional policy embodied in §9(h) which the order ef- 
fectuates, invade the right to freedom of speech and 
deny freedom of political belief activity. It insists 
that §$9(h) ‘is an attempt to restrict freedom of be- 
lief’; that the section ‘is primarily if not exclusively a 
restraint upon opinion and belief,’ and that it ‘im- 
poses sanctions for the alleged evil of harboring 
“dangerous thoughts.” ’ 


“In support of its contention the Union cites 
among others the cases appearing in the margin.* A 
study of these cases discloses that in them the court 
was concerned with the effect of legislation, or judi- 


*These were: Stromberg v. Califorma, 283 U. S. 359; DeJonge 
a Onegom 299 U. S, 353; Herdonw v. Lowry, 301 U. S. 242; 
Schneider v. State, 308 U. S. 147; Cantwell v. Connecticut, 310 
U. S. 296; Bridges v. California, 314 U. S. 252: West Virginia 
State Board of Education v. Barnette, 319 U. S. 624; Murdock v. 
Pennsylvania, 319 U. S. 105; Thomas v. Collins, 323 U. S. 516; 
and Saia v. New York, 334 U. S. 558. 
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cial action, which imposed a prior restraint upon 
speech, press or assembly, or which restricted the oc- 
casion for permissible exercise of speech, press or 
assembly, or which punished the individuals for hav- 
ing published their views. 


“Tt is to be borne in mind that the Act was not 
passed because Congress disapproved of the views 
and beliefs of Communists, but because Congress 
recognized that the practices of persons who enter- 
tained the views presently to be discussed, might not 
use the powers and benefits conferred by the Act for 
the purposes intended by Congress, so, in my view, 
the question is whether Congress, by providing that 
the facilities of the Board shall not be available to a 
labor organization unless each of its officers shall file 
an affidavit with the Board that he is not a member 
of the Communist Party or affiliated with such party, 
and that he does not believe in, does not belong’ to, 
or support any organization believing in or teaching 
the overthrow of the United States Government by 
force or by any illegal or unconstitutional methods, 
violated the Constitution. 


“It is to be remembered that neither belief, nor 
speech, nor association is the subject matter of the 
policy of §9(h) and that neither that section nor the 
Board’s order imposes any limitation upon what any 
labor leader might think or say, nor does the order 
or §9(h) attempt to prohibit or restrain anyone from 
joining or supporting any organization. Neither the 
order nor §9(h) denies to Communists the right to 
speak and to publish freely their views, beliefs and 
opinions. They may speak as they think. There is 
no invasion of political rights. Communists are not 
denied the right to continue to remain members of 
the Communist Party. The section does not make 
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such affiliation or beliefs punishable either criminally 
or by the imposition of civil sanctions. In such a 
situation the cases cited by the Union are inapplicable 
and hence not controlling here, but as was said in 
National Maritime Union v. Herzog, 78 F. Supp. 
146, 163, ‘It is therefore clearly wrong to say that 
§9(h) impinges on a union officer’s freedom of 
speech.’ 


“Tt is unquestioned that Congress may conclude the 
policies of the Act, 2. e., stimulation of commerce and 
the security interests of the nation would be deterred 
by an extension of the benefits of the Act to labor 
organizations dominated by officers who are Com- 
munists or supporters of organizations dominated by 
Communists, and that it may take steps to effectuate 
its conclusions. It fact the ‘congressional authority 
to protect interstate commerce from burdens and ob- 
structions is not limited to transactions which can be 
deemed to be an essential part of a “flow” of inter- 
state or foreign commerce. Burdens and_ obstruc- 
tions may be due to injurious action springing from 
other sources. The fundamental principal is that the 
power to regulate commerce is the power to enact “all 
appropriate legislation” * * *, That power is 
plenary and may be exerted to protect interstate com- 
merce “no matter what the source of the dangers 
which threaten it.” ’ National Labor Relations Board 
e \omesre Laughlin’ Steck Corp... 301 U. Sa 1, 36. 
Nevertheless, the Union contends that §9(h) contra- 
venes the guarantees of the Ninth and Tenth Amend- 
ments. It insists that the instant case involves more 
than a regulatory measure, and it argues that if the 
statute is viewed as one ‘restricting expression of 
advocacy, it fails to meet the clear and present 
danger rule. 
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“While it is true that ‘a law applied to deny a 
person a right to earn a living or hold any job be- 
cause of hostility to his particular race, religion, be- 
liefs, or because of any other reason having no ra- 
tional relation to the regulated activities, cannot be 
supported under the Constitution, Kotch v. Board of 
River Port Pilot Commissioners, 330 U. S. 552, 556, 
yet Congress has the power to withhold benefits 
which it confers for the accomplishment of legiti- 
mate purposes within its constitutional powers from 
those who, it has cause to believe, may utilize those 
benefits for directly opposite purposes. For example, 
in Turner v. Williams, 194 U. S. 279, it was held 
that Congress could properly make the privilege of 
immigration turn upon the political beliefs of the 
immigrant, and in United Public Workers v. Mitchell, 
330 U.S. 75, it was held that in the exercise of its 
power to promote the efficiency of the public service, 
Congress could properly bar from public employment 
persons who exercised their constitutional right to 
engage in political activity. And in Oklahoma v. 
Civil Service Commission, 330 U. S. 127, 143, it was 
held that Congress in the exercise of its powers to 
‘fix the terms upon which its money allotments to 
states shall be disbursed,’ could constitutionally deny 
allotments to states which refuse to remove from their 
payrolls employees who engaged in political activity. 
See also fr re Summers, 325 U. S. 561; Hamiltonige 
Board of Regents, 293 U. S. 245; Havker v. New 
York, 170 U. S. 189; Clarke v. Deckebach, 274 Ua 
392; and Kotch v. Board of River Port Pilot Commis- 
sioners, supra. And where factors relevant to the 
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attamment of legitimate legislative policies are 
shown, their use as a basis for distinction is not to 
be condemned. Hirabayashi v. United States, 320 
U. S. 81, 101.* That being so, I think it well to in- 
quire whether there are factors reasonably related to 
the attainment of the objectives which Congress 
sought to promote. 

“Unquestionably, the Labor Management Relations 
Act, 1947, 61 Stat. 136, was designed to lessen in- 
dustrial disputes. This purpose is clearly shown in 
the declaration of policy, §1(b) of the Act, and in 
the amendment to the findings and policies contained 
in §1 of the National Labor Relations Act. 

“Prior to the passage of the National Labor Rela- 
tions Act, employers were free to discharge employees 
for joining labor organizations, and to refuse to bar- 
gain collectively with labor organizations which rep- 
resented their employees. And it is clear that when 
Congress enacted that Act it sought to minimize 
strikes in industries affecting commerce by promot- 
ing the process of collective bargaining as a practice 
conducive to friendly adjustments of disputes over 
wages, hours and working conditions between em- 
ployers, and employees. In doing this, Congress im- 


*Counsel for respondents in the present cause also call attention 
to the following language from the Hirabayashi case, p. 100: ‘The 
Fifth Amendment contains no equal protection clause and it re- 
strains only such discriminatory legislation by Congress as amounts 
to a denial of due process. Detroit Bank v. United States, 317 
eS. 329, 337, 338, and cases cited. Congress inay hit ata par- 
ticular danger where it is seen, without providing for others which 
are not so evident, or so urgent. Koekee Consol. Coke Co. v. 
Paylor, 234 U.S. 224, 227,” 
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posed new obligations upon employers and provided 
administrative machinery for the enforcement of 
those obligations, but it did not impose those duties 
because it was under a constitutional obligation to 
employees or labor organizations to do so. On the 
contrary, the statute was enacted solely because 
Congress deemed the imposition of these duties de- 
sirable as a means of protecting the public interest in 
the free flow of commerce, but the benefits of the 
Act could not be extended to shield concerted activi- 
ties which Congress had not intended to protect, Na- 
tional Labor Relations Board v. Fansteel Metal- 
lurgical Corp., 306 U. S. 240; Southern Steamship 
Co. v. National Labor Relations Board, 316 U. S. 
31, and any benefit which employees or labor or- 
ganizations derived from the enforcement of these 
public rights was entirely incidental to the public 
purposes which enforcement was designed to achieve. 
True, under the Act, the Board acts itttagpublic capae 
city, but not for the adjudication of private rights; 
rather it exists to give effect to the declared public 
policy of the Act to eliminate and prevent obstructions 
to interstate commerce by encouraging collective bar- 
gaining. The entire scheme of the statute empha- 
sizes this point and the Supreme Court has so held, 
National Licorice Co. v. National Labor Relations 
Board, 309 U. S. 350: Phelps Dodge Corp. v. Nation- 
al) labor Relations Board, 313 U. S77 -sand) Nae 
tional Labor Relations Board v. Indiana & Michigan 
Mlccmicseo., 313 U. 8. 9. 


“Before enactment of $9(h), hearings were con- 
ducted by Congressional committees which showed 
that Communists did not view labor unions primarily 
as instrumentalities for the attainment of legitimate 
economic aims; that certain practices of some labor 
organizations whose officers were members of or 
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supporters of the Communists Party tended to foment 
industrial unrest and strife; and that these practices 
were inimical to the purposes for which the protection 
of the Act had been granted. From the evidence 
thus produced and considered Congress believed that 
Communists and their supporters and persons who 
advocated the violent overthrow of the Government, 
when they attain positions of power and leadership 
in a labor organization might not practice collective 
bargaining as a method of friendly adjustment of em- 
ployer-employee disputes, but instead might use their 
position as a vehicle for promoting dissension and 
strife between employers and employees, and that 
Communists and their supporters and persons who 
advocate violent overthrow of the Government, if in 
control of labor organizations, might provoke strikes 
disruptive of commerce, not for the purpose of im- 
proving the economic lot of union members, but to 
develop political power to achieve political ends, and 
hence, Congress, in the exercise of its discretion, 
concluded that extension of the benefits of the Act 
to such labor organizations would not serve to pro- 
mote the policies of the Act, but might endanger 
national interests. The reasonableness of that con- 
clusion was for Congress to determine, North Am- 
erican Co. v. Securities & Exchange Commission, 327 
U. S. 686, 708, and since there existed a substantial 
basis in fact for the conclusion reached by Congress, 
it seems to me that it was rational for Congress to 
conclude that members of the Communist Party or 
persons affiliated with such party who believe in and 
teach the overthrow of the United States Government 
by force or by any illegal or unconstitutional method 
were more likely than others to misuse the powers 
which inhere in union office. Hence, | conclude that 
Congress acted within its constitutional powers. 
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“The point is made that the section is invalid be- 
cause the phrases ‘any organization that believes in 
or teaches, the overthrow of the United States Gov- 
ernment by force or by any illegal or unconstitutional 
methods,’ ‘affiliated with, and the word ‘supports’ 
are vague and indefinite and must fall before the 
First, Fourth and Fifth Amendments. For the rea- 
sons set forth in National Maritime Union v. Herzog, 
supra, I think the contention lacks merit. In addi- 
tion, I believe that the statute is as specific as the 
nature of the problem permits, compare Dunne v. 
United States, 138 F. 2d 137, 143. Moreover, the 
language is not so vague that men of common in- 
telligence would have to guess at its meaning and 
differ as to its application. It requires only that 
persons who knowingly engage in the activities set 
forth in §9(h), or who knowingly believe in the 
enumerated doctrines, or who knowingly support or- 
ganizations which disseminate such doctrines shall 
not obtain access to the machinery set up by Congress 
for the purposes of advancing a specific public policy; 
hence if an affiant honestly believes that he is not 
affiliated with the Communist Party, that he does 
not support any organization which to his knowledge 
teaches the overthrow of the United States Govern- 
ment by means which he knows to be illegal or un- 
constitutional, such an afhlant would be in no danger 
of conviction under Sec. 35 (A) of the Criminal 
Code, 18 U. S. C. A. §80. Compare United States 
vy. Gilliland, 312 U. S. 86, 91; Screws v. United 
States, 325 U. S. 91, 101-105. See also United 
Statessvameerrillo, 332 U.S. 1. 


“The point is made that $9(h) is a bill of attain- 
der, because, so it is said, the section proceeds not by 
way of defining a harmful activity and setting up 
sanctions against such activity, but by way of a legis- 
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lative declaration of the guilt of individuals and 
groups with respect to engaging in such activities. 


“In my opinion this contention is unsound. A bill 
of attainder is a legislative act which inflicts punish- 
ment without a judicial trial. Cummings v. The State 
@f Missouri, 71 U. 529277, 323 Seetion 9(h) doés 
not rest upon any finding of guilt, but like the dis- 
qualification of convicted felons from medical prac- 
tice in Hawker v. New York, supra, and the dis- 
qualification of aliens from operating poolrooms in 
Clarke v. Deckebach, supra, it operates not to impose 
punishment but to safeguard important public inter- 
ests against potential evil. And as was said by Mr. 
Justice Murphy, ‘nothing in the Constitution prevents 
Congress from acting in time to prevent potential 
injury to the national economy from becoming a 
reality.. North American Co. v. Securities & Ex- 
change Commission, supra, Ae 


“Minton, C. J., concurs in this opinion.” 
3 i 


Respondents here have quoted the majority opinion in 
the Inland Steel Company case, supra, for the reason that 
it sets forth the answers to Intervenors’ arguments here 
made through the same counsel. 


The constitutionality of the section also was considered 
by the court and upheld in National Maritime Union of 
America v. Herzog, 78 Fed. Supp. 146, which addition- 
ally upheld §9(f) and 89(g) of the Act. On appeal, 
the Supreme Court affirmed the decision in upholding 
(f) and (g) of §9, but stated that “We do not find it 
necessary to reach or consider the validity of section 
9(h).” (National Maritune Union of America v. Her- 
fog, 08 5. Ct. 1529.) However, respondents respectfully 
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direct the Court’s attention to the decision of the District 
Court (statutory three-judge court) in its full and com- 
plete consideration of the arguments advanced by In- 
tervenors respecting §9(h). 


In Wholesale & Warehouse Workers Union, Local 65 
v. Douds, D. C., So. Dist. N. Y., being Civil numbers 
46-157 and 46-405, decided June 29, 1948, by a statutory 
three-judge court, 15 Labor cases, CCH, 64,609, the 
majority of the Court held: “Finally, we sustain the con- 
stitutionality of §9(h) for the reasons set forth at length 
in the majority opinion in National Maritime Union v. 
Herzog, supra.’ (On November 8, 1948, the Supreme 
Court noted jurisdiction in this cause under the name 
American Communications Assn. v. Douds, ......-. US 
fae ) In Oontan v. Doweds, D™C., So ™DisiNe =y Cin 
No. 46-729, the same statutory three-judge court on Oc- 
tober 20, 1948, adhered to its decision in the Wholesale 
& Warehouse Workers Union case, supra, and again up- 
held the constitutionality of section 9(h) of the Act. (An 
appeal to the Supreme Court was filed in the Osman case 
on November 9, 1948.) 


Thus in every case found, thus far considering the 
constitutionality of §9(h), the statute has been upheld. 
Indeed. the Congress would have been remiss in its duty 
to the People had it not taken some measure to protect the 
United States Government from the discovered potential 
danger. As was said in Barsky v. United States, 167 
F. 2d 241: 

“Moreover, that the governmental ideology de- 
scribed as Communism and held by the Communist 
Party is antithetical to the principles which underlie 
the form of government incorporated in the federal 
Constitution and guaranteed by it to the States, is 
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explicit in the basic documents of the two systems; 
and the view that the former is a potential menace to 
the latter is held by sufficiently respectable authorities, 
both judicial and lay, to justify Congressional inquiry 
into the subject. In fact, the recitations in the opin- 
ion of the Supreme Court in Schneiderman v. United 
States, 1943, 320 U. S. 118, are sufficient to justify 
inquiry. To remain uninformed upon a subject thus 
represented would be a failure in Congressional re- 
sponsibility.” 


The grant by Congress to a labor organization to be 
certified and thereafter to be the exclusive representative 
of the employees, even those not belonging to the organiza- 
tion, is not a fundamental or constitutional right. It is 
but a privilege granted by the Congress. After an inten- 
sive investigation, Congress discovered that many officers 
in labor organizations belonged to subversive groups 
which sought, not the legitimate advancement of the 
economic aims of the members of the labor organization, 
but the weakening or overthrow of the United States 
Government through any means including misuse of their 
powers as officials of the labor organization. The investi- 
gation revealed that the Communist Party was the largest 
and strongest of this group. For the protection of the 
United States Government and for preventing these union 
officers from misusing their powers and hence cause 
strife and disturbance in the field of labor relation, the 
Congress determined that the privilege to be certified and to 
act as exclusive bargaining representative—with the en- 
forcing arm of the Government behind these privileges— 
should be withheld from those unions whose officers could 
not or would not take an oath as prescribed. Certainly, this 
is not only proper but Congress would have failed in its 
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duty had it not enacted such a statute. Similar oath has not 
only been required and upheld in other fields (see Steimer 
umDarbyeSSreaime A pp. 2d. ...... , 88 Av C,eAmse7 citing 
discussing and relying upon Arver v. United States, 245 
U. S. 366; United Siates v. Maciurtosh, 283 U.S. 605, 
624, et seq.; Christal v. Police Commission, 33 Cal. App. 
2d 564, 567, ef seq.; Communist Party v. Peer, 20°Cal. 2a 
536; Hayman v. City of Los Angeles, 17 Cal. App. 2d 
674; McAuliffe v. Mayor etc. of City of New Bedford, 
155 Mass. 216*), but the requirement of taking oath as 
a prerequisite to securing a privilege or license, such as to 
practice law, even though the required oath would be con- 
trary to the religious beliefs of the applicant for the 
license, has been held proper. (Ju re Summers, 325 U. S. 
561.) 


While NV. L. R. B. v. Edward G. Budd Mfg. Co., 169 F. 
2d 571 (cert. applied for on November 13, 1948), did not 
involve the constitutionality of $9(h) of the Act, it did in- 
volve the constitutionality of portions of the Labor Man- 
agement Relations Act of 1947. Many of the arguments 


*Opinion by Mr. Justice Holmes. A petition for mandamus to 
restore petitioner to office of policeman was before the Court. Peti- 
tioner had been removed because he violated a rule which read: 
“No member of the department shall be allowed to solicit money or 
any aid, on any pretense, for any political purpose whatever.” The 
Court stated, ‘“There was also evidence that he had been a member 
of a political committee, which likewise was prohibited.” The 
Court held: “It is argued by the petitioner that the mayor’s find- 
ing did not warrant the removal; that the part of the rule violated 
was invalid, as invading the petitioner’s right to express his political 
opinions; . . . One answer to this argument . . . is thas 
there is nothing in the constitution of the statute to prevent the 
city from attaching obedience to this rule as a condition to the 
office of policeman, and making it a part of the good conduct re- 
quired. The petitioner may have a constitutional right to talk 
politics, but he has no constitutional right to be a policeman.” 


= 


there made are the same as those here advanced by Inter- 
penors. The Court held: 


“The Foreman’s Association contends that §§2 (3, 
Lippandi4(a)vof theamended Act; 29 U. S. €. A, 
§§152(3, 11) and 164(a), are unconstitutional as at- 
tempting to authorize employers to abridge the fun- 
damental rights secured to supervisory employees by 
the First Amendment of the United States Constitu- 
tion. This contention is based upon the assumption 
that the guarantees of freedom of speech, and of the 
press, and right of assembly, contained in the First 
Amendment include the right of employees to be af- 
firmatively protected in their organizational activity 
against employer interference; that such protection 
afforded by the National Labor Relations Act is a 
constitutional right; and that Congress has no right 
to withdraw this protection by the provisions of the 
amended Act. We do not agree with this contention. 
The right of employees to form labor organizations 
and to bargain collectively through representatives of 
their own choosing with employers has long been 
recognized. N. L. R. B. v. Jones & Laughlin Steel 
Cirporation, Ol U. S.1033,34 . . . This right 
is protected by the Constitution against gowvernmen- 
tal infringement, as are the fundamental rights of 
other individuals. But prior to the National Labor 
Relations Act no federal law prevented employers 
from discharging employees for exercising these 
rights or from refusing to recognize or bargain with 
labor organizations. The National Labor Relations 
Act created rights against employers which did not 
exist before. N. LL. R. B. v. Jones & Laughlin Steel 
Corp., supra. Such rights, however, were not private 
rights vested in the employees but were public rights 
protected by the power placed by the Act in the Na- 
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tional Labor Relations Board. Amalgamated Utility 
Workers v. Consolidated Edison Co., 309 U. S. 261, 
> National Licorice Co. v) Neg. oR. B., “3 
U. 5: 350, 362, 363, . . .; Phelps Dodge Corpo- 
radon. Wel eR. B., 313 U.S. 177) ees 
There is nothing in the amended Act which restricts 
freedom of speech on the part of supervisory em- 
ployees. Section 14(a) of the amended Act specifi- 
cally reserves to them the right to join a labor organ- 
ization. The rights guaranteed by the First Amend- 
ment are not interfered with. The amended Act 
merely changes the statutory method of enforcing 
those rights. What Congress gave by the original 
Act in the way of enforcement provisions was pur- 
suant to the policy determined by Congress at that 
time, which it was privileged to change by a later ex- 
ercise of such power when and if it seemed advisable 
to it that such policy be changed. The argument to 
the contrary would deny to Congress the right to re- 
peal the Act in its entirety after it was once placed in 
the statutes in 1935. Such legislation does not create 
vested rights with respect to transactions in the fu- 
ture. 


“The Foreman’s Association further contends that 
§§2(3, 11) and 14(a) of the amended Act are based 
upon arbitrary classification with resulting discrimi- 
nation against supervisory employees and so violate 
the Fifth Amendment of the Constitution of the 
United States. . . . It is equally well recognized 
that Congress has broad discretion in making statu- 
tory classifications, that such a classification is not 
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invalid if it bears a reasonable relation to the purposes 
of the legislation, that legislative classification is pre- 
sumed to rest on a rational basis if there is any con- 
ceivable state of facts which would support it, and 
that the courts will not inquire into the necessity of 
such classification if it is not patently irrational and 
unjustifiable. (Citing numerous cases.) There are 
numerous instances of valid legislation which has 
clasified and exempted certain types of employees 
from the provisions of the legislation being enacted. 


“We do not agree with the further contention that 
the supervisory employees have been deprived of a 
property right in violation of the Fifth Amendment 
or that the Amendment is akin to a bill of attainder, 
designed to punish, as in United States v. Lovett, 328 
U. S. 303, . . . We have already pointed out 
that the rights created by the original act are public 
rights, not private rights. There is no vested right 
in individuals to have the rules of law remain un- 
changed for their benefit. (Citing cases.) A_pro- 
ceeding by the Board is in the public interest, and is 
remedial and preventative, rather than punitive in its 
nature. (Citing cases.) ae 

It is respectfully submitted that the provisions of Sec- 
mom O( hy) of the Act, as.amended (29. U. S. C. Ay 159 
(h)), are valid and constitutional, being within the legis- 


lative powers of the Congress. 
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POINTSV. 


If Any Portion of the Order Be Enforceable, the 
Board’s Requested Modification Thereof Is too 
Limited in Scope. 


In its petition for enforcement, the Board has requested 
that certain modifications be made and incorporated in its 
Order. If any portion of the Order be enforceable, it is 
submitted that the requested modifications, as made by the 
Board, are too limited in nature and scope. 


1. THE REQUESTED MopIFICATION OF PARAGRAPH I1(a). 


As originally made, the Order directs respondents to 
cease and desist from: “Urging, persuading, warning, 
or coercing their employees to join” certain named organi- 
zations; ‘encouraging membership in any of the above 
named organizations; and discouraging membership in 
United Steelworkers of America, Stove Division, Local 
1981, CIO, or any other labor organization of their em- 
ployees.” [R. I1., p. 182—par. l(a) Order.] The Board 
has requested [R. I., p. 202]: that this portion of the Or- 
der be modified by adding thereto only the italicized words 
in the following portion: “Urging, persuading or warn- 
ing by threat of reprisal or force or promise of benefit or 
coercing their employees to join’, the remaining portions 
to continue unchanged. This modification was requested 
“in order to conform with the requirements of Section 
S{c) Of tmemrer, ds amended.” [RW pezezm 


The Board’s requested modification does not cause para- 
graph l(a), in the event it is to be enforced, to comply 
with said Section 8(c) of the Act (29°07 S7Cy Ay yim 
(c)). This section permits the employer and also any 
labor organization to express and disseminate any views, 
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argument, or opinion, “if such expression contains no 
threat of reprisal or force or promise of benefit”, and 
expressly states that such shall not constitute or be evi- 
dence of unfair labor practice. Yet, under the language 
of paragraph l(a) of the Order, if modified only as re- 
quested by the Board, respondents would be directed to 
cease and desist from “encouraging membership” and 
“discouraging membership” without any qualification 
thereof. In order to cause paragraph l(a) of the Order 
to comply with the Act, the entire paragraph, it is sub- 
mitted, should be qualified by adding to the end thereof 
the following: ‘Provided that nothing in the above shall 
prevent the expressing of any views, argument, or opin- 
ion, or the dissemination thereof, whether in written, 
printed, graphic, or visual form, if such expression con- 
tains no threat of reprisal or force or promise of benefit.” 


Z. FAILURE TO REQUEST MODIFICATION OF PARA- 
GRAPHS 1(B) AND (C) AND 2(A). 

The Board has not requested any modification of para- 
eraphs 1(b) and (c) and 2(a) of the Order. In the 
event these, or any of them, are to be enforced, it is sub- 
mitted that certain modifications properly should be made. 

So long as paragraphs 1(b) and 2(a) are definitely 
limited to requiring the proper respondents from 
recognizing or dealing with the named labor  or- 
ganizations ‘“‘as the exclusive representatives” for all 
the employees, such would be proper, if to be en- 
forced herein. Paragraph 1(b) seemingly recognizes 
this throughout. But the same may not be said for 
paragraph 2(a). The latter, as was done in 1(b), it is 
submitted, should be modified by adding the word “ex- 
Clusive’ before the word “representatives” in the last 
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phrase thus causing this phrase to read “certified by the 
National Labor Relations Board as the exclusive repre- 
sentatives of such employees.” 


Paragraph l(c) of the Order, if enforceable, would 
without modification prevent effect being given to any 
contract between the employer and the IAM or AFL or- 
ganizations even though the CIO local and parent organi- 
zations cannot be bargained with as exclusive representa- 
tives due to their failure and refusal to comply with Sec- 
tion 9(h) of the Act and the failure of the local to comply 
with Section 9(f) and (g) of the Act. It is submitted 
that this portion of the Order, if enforceable, should be 
modified to permit effective contractual relationship be- 
tween the employer and the IAM and AFL organizations 
so long as exclusive bargaining with the CIO local and 
parent organizations is not required by reason of failure 
to comply with Section 9(f), (g) and (h) of the Act. 


3. THe REQUESTED MODIFICATIONS OF PARAGRAPHS 
1(D) AND 2(B) AND 2(c). 

As originally made, the Order directs respondents to 
cease and desist from refusing to bargain with Local 
1981, CIO, as exclusive representative [R. I., p. 183—par. 
1(d) Order], directs respondents upon request to bargain 
collectively with said Local 1981, CIO, as execlusive rep- 
resentative [7d.—par. 2(b) Order], and to post a certain 
prescribed notice [7d.—par. 2(c) Order]. In its petition 
for enforcement, the Board requests that certain modif- 


cations be made of these paragraphs of its Order. [R. 
I., pp. 203-204.| One modification thus requested is to 
condition enforcement of paragraphs 1(d) and 2(b) upon 
compliance by said Local 1981, CIO, within 30 days of 


a 


the Court’s decree, with Sections 9(f) (g) and (h) of the 
Brom 2O" US .C. Av'Sec, 159( f(g) and (h) ),endte 
condition enforcement of paragraph 2(c) upon compliance 
by said Local 1981, CIO, and any national and interna- 
tional labor organization of which it is an affiliate or con- 
stituent unit, within 30 days of the Court’s decree, with 
Seenons/9(f) (g)eands(h) of theAct. (29 U. SeC. éA 
See. 159(f) (g) and (h).) 


Subsequent to the filing of the Board’s Petition for en- 
forcement, said Local 1981, CIO, and the national labor 
organization filed their motion to intervene herein. The 
pleading alleges that the Local 1981, CIO, has not com- 
plied with Section 9(f) and (g) of the Act, though the 
reports and statements there mentioned properly are re- 
quired by law. The Local 1981, CIO, states that it will 
comply with these requirements of the law after decree 
of this Court. This bargaining with the Court, offering 
to comply with statutory requirements after decree made, 
is submitted to be improper. Compliance with law by the 
Local should not be dependent upon securing a decree, 
favorable or otherwise, from the Court. 


The ninth paragraph or allegation of the Motion to In- 
tervene states: “Neither the officers of the United Steel- 
workers of America, CIO, nor the officers of Local 1981, 
United Steelworkers of America, CIO, have complied with 
Section 9(h) of the Act, as amended, nor will said officers 
comply.” Thus, both the Local and the National organi- 
zations expressly and without equivocation state that 
meither will comply with Section 9(h). (29 U. S.C. A. 
Sec. 159(h).) In view of this positive, express and un- 
equivocal position by the labor organizations, it is sub- 
mitted that paragraphs 1(d) and 2(b) and 2(c) of the 
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Order should not be modified, as suggested by the Board, 
but that these paragraphs should be deleted entirely there- 
from. Since the Local and National both avow that they 
will not comply with Section 9(h), there is no ground or 
reason for conditioning enforcement of these paragraphs 
upon the doing of that which each positively states will 
not be done. It therefore is submitted that these para- — 
graphs, i. e., 1(d), 2(b) and 2(c), of the Order should 
be deleted therefrom and enforcement of these paragraphs 
denied under the circumstances. 


If, despite the foregoing conditions, the Court be of the 
opinion that these three paragraphs are to be enforced 
with such a time condition attached, it should be noted 
that the modifications, as requested by the Board, are too 
limited in scope and nature. 


As originally made, the Order directs respondents to 
cease and desist from “Refusing to bargain collectively 
with United Steelworkers of America, Stove Division, 
Local 1981, CIO, as the exclusive representative of all pro- 
duction and maintenance employees” etc. [R. I., p. 183— 
par. 1(d) Order.] It thus is seen that the paragraph re- 
fers only to the local union organization and does not re- 
fer to nor include reference to any national or interna- 
tional labor organization of which it is an affiliate or con- 
stituent unit. The Board has requested [R. I. p. 203] 
that this portion of its Order be modified by adding after 
the words “CIO” the phrase: “If any (and?) when said 
labor organization shall have complied within thirty (30) 
days from the date of the decree enforcing this order, with 
Sections 9(f), (g) and (h) of the Act, as amended.” 
However, Sections 9(f), (g) and (h) require compliance 
therewith not only by the local union organization but also 
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by any national or international labor organization of 
which it is an affiliate or constituent unit. (29 U. S.C. 
A. Sec. 159(f), (g) and (h).) Hence, the requested 
modification made by the Board is too limited in nature 
and scope and the paragraph, if to be enforced, it is sub- 
mitted, should be modified not only to refer to compliance 
by the local CIO organization but also to compliance by 
“any national and international labor organization of 
which it is an affiliate or constituent unit.” 


As originally made, the Order directs respondents 
to: “Upon request, bargain collectively with United 
Steelworkers of America, Stove Division, Local 1981, 
CIO, as the exclusive representative of all production and 
maintenance employees’ etc. [R. 1. p. 186—par. 2(b) 
Order | The Board has requested [R. I., p. 203] that this 
portion of its Order be modified by inserting after the 
words “Upon request” the following phrase: “And upon 
compliance by the Union with the filing requirements of 
the Act, as amended, in the manner set forth above.” 
Here again, the modification would refer expressly only to 
the “Union’—local in nature—and would not include any 
national or international labor organization of which it is 
an affiliate or constituent unit. As in the case of para- 
graph 1(d), the requested modification made by the Board 
is too limited in nature and scope and paragraph 2(b), 
if to be enforced, it is submitted, should be modified not 
only to refer to the local Union but also to “any national 
and international labor organization of which it is an af- 
filiate or constituent unit.” 


As originally made, the Order directs respondents to: 
Bost at their plant at Los Angeles, California, copies of 
mae Notice attached hereto, marked “Appendix A’” at cer- 
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tain places and for a prescribed period of time. [R. L, p. 
184—par. 2(c) Order.] The Board has requested that this 
portion of its Order be modified in two respects: (1) that 
the prescribed notice, ‘‘Appendix A”, be modified [R. L., 
p. 202] by inserting therein the words “by threat of re- 
prisal or force or promise of benefit’”* and (2) by insert- 
ing in paragraph 2(c) after the words “notice attached 
hereto” the following phrase: “provided that said labor 
organization, and any national or international labor or- 
ganization of which it is an affiliate or constituent unit, 
shall have complied, within thirty (30) days from the date 
of the decree enforcing the Board’s order, with Section 
9(f) (g) and (h) of the National Labor Relations Act, 
as amended.” [R. I., pp. 203-204.] The request by the 
Board for modification in this latter respect apparently also 
asks for modification of the prescribed Notice (by inser- 
tion of the same phrase), although no posting whatever 
would be required until compliance by said organizations. 
It is submitted that the Notice, if one be required to be 
posted after compliance with the Act, as amended, by the 
Local and National CIO organizations, should not be so 
modified. 


*The Board states that its request in this regard is made “in 
order to conform with the requirements of Section 8(c) of the 
Act, as amended.” However, as in the case of the request for 
modification of paragraph 1(a) of the Order, discussed supra sub- 
division “1” of this Point, the requested modification fails to cause 
a conformance with said Section 8(c) of the Act. In order to 
cause conformance with the statute, if this portion of the Order 
is to be enforced, it is submitted that the prescribed notice should 
be modified by adding to the end of the third subparagraph of said 
Notice the following phrase: “but, as provided by law, we have 
and retain the right to the expressing of any views, argument, or 
opinion, and of the dissemination thereof, whether in written, 
printed, graphic, or visual form, if such expression contains no 
threat of reprisal or force or promise of benefit.” 


ie 


Under the modifications suggested by the Board, there 
is no means provided whereunder respondents or any of 
them would know whether either Local 1981, CIO, or the 
National or both have complied with the Board’s requested 
conditions. It is submitted that, if a decree of enforce- 
ment is made conditional upon conipliance within 30 days 
by said labor organizations with the law, the condition also 
properly should be inserted therein requiring said labor or- 
ganizations to give respondents notice of the time of such 
compliance. 


For the reasons first above stated, however, it is sub- 
mitted that paragraphs 1(d) and 2(b) and 2(c) should be 
refused enforcement by reason of the CIO, local and na- 
tional, organizations’ refusal to comply and positive as- 
sertion that neither will comply with the Act as amended. 


Conclusion. 


For the foregoing reasons and each of them it is re- 
spectfully submitted that the Petition for Enforcement 
should be denied in its entirety; that if any portion or part 
of the Board’s Order be deemed enforceable such may and 
should not be enforced against any individual respondent 
who was not properly before the Board nor against the 
separate partnership entity; and that if any portion or part 
of the Board’s Order be deemed enforceable such portion 
or part should be modified in accordance with the sugges- 
tions therefor made in this Brief. 


Respectfully submitted, 


Ceci, W. CoLuins, 
Attorney for Respondents. 


